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Youth internet activity was on the rise 
well before the pandemic struck. But 

as virtual learning became the norm in 
2020, more students than ever have spent 
more time online, including on social 
media. School administrators have sought 
ways to address student conduct outside 
the school building that bears directly on 
the school environment. 

Mahanoy Area School Dist. v. B.L., a 
student free speech case pending before 
the U.S. Supreme Court, illustrates this 
dilemma. At issue is whether the court’s 
landmark 1969 ruling in Tinker v. Des 
Moines Independent Community School 
District—which held that public school 
officials may regulate speech that would 
materially and substantially disrupt the 
work and discipline of the school—applies 
to student speech that occurs off campus.

In Tinker, the Supreme Court ruled 
that public school students’ passive, 
nondisruptive political speech—in 
that case, wearing black armbands to 
school in protest of U.S. involvement 
in the Vietnam War—deserved First 
Amendment protections. However, the 
speech at issue in Mahanoy occurred in 
an entirely different context. It involved 
Snapchat messages that rising sophomore 
B.L. posted after she failed to make the 
varsity cheerleading team for a second 
year straight while an incoming freshman 
made the team on her first attempt. One 
message consisted of a photo in which 
B.L. and a friend raised their middle 
fingers with an expletive-laden caption: 
“F--- school f--- softball f--- cheer f--- 
everything” [dashes added]. The second 
stated: “Love how me and [another 
student] get told we need a year of jv 
before we make varsity but that’s [sic] 
doesn’t matter to anyone else?      .” 

News of the post quickly spread 
throughout the school community, result-
ing in her removal from the team for the 
school year. B.L. and her parents sued 
the district, alleging it violated her First 
Amendment rights by disciplining her for 
off-campus speech. 

B.L. scored her first victory when the 
federal district court ruled that even if 
Tinker extends to off-campus speech, 
B.L.’s posts were insufficiently disruptive 
for the school to impose discipline. Then 
the Third Circuit affirmed the district 
court’s decision but on the alternate 
ground that Tinker does not extend to 
off-campus speech. The Third Circuit 
explained, among other things, that 
allowing schools to regulate off-campus 
speech in the social media age would 
suppress too much speech. The court 
acknowledged, however, that its ruling 
is at odds with decisions by the Second, 
Fourth, Fifth, Eighth, and Ninth Circuits. 

Whether or not B.L. secures an ultimate 
victory will be determined when the 
Supreme Court decides the case later this 
year. School systems across the country 
will undoubtedly be watching to see how 
the court resolves the split among the 
circuit courts on the reach of the Tinker 
rule to off-campus student speech.

There are many challenges policy-
makers face that were heightened 
by the turn toward virtual learning 
environments—equitable access to 
devices, student privacy, and the long-
term effects of increased screen time, 
to name a few. To these, policymakers 
can add the need to guide schools and 
districts as they balance creating safe, 
supportive learning environments with 
students’ right to free expression on  
social media. n
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